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(GEO) GEORGE _JOHNSON’S “BENCHMARKING” CIL.OSING ARGUMENTS,
SUGGESTION AND QUOTES

In the rush to present my entire case in 15 minutes yesterday, July 21, 2015, I, George
Johnson (“GEO”) made an argument regarding the harmful “benchmarking” process and tactic
which causes a minimum 2 year delay in music licensing deals, such as with GEO and Pandora.

GEO respectfully submits these two vitally important points I was trying to make to Your

Honors yesterday on the adverse financial consequences that all American music copyright

owners and creators suffer because of this benchmarking technique employed by the Services.
First, the most devastating thing about the benchmarking is that it clearly stops the “the

Progress of Science and Arts” by forcing copyright owners and the Services to NOT do deals

together, while the Services wait until a final ruling in December — just like any standard 2 year

rate proceeding. Benchmarking clearly stops participants from negotiating and doing music

licensing deals for at a least two years.
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If copyright is about the Progress of Science and Art, then how can a 2 year delay in
music licensing deals due to “benchmarking”, NOT delay the progress of copyright and
American art? This is more harmful to the public good since it deprives them of new music.

Secondly, in addition to the 2 year wait, GEO is now forced to not even contact any
potential music licensee without potentially dragging them into one of these proceeding,
and that’s not a great way to do business —wasting their time, subjecting their private
agreements to the public and competitors, and possibly costing them endless attorney fees that
could be better spent on the creation of digital sound recordings, no offense to counsel. This also
delays any opportunity GEO has to earn back some of his cost of copyright cteation by years or
more.

Moreover, even if GEO does a deal with any licensee right now, those agreements will
then be subject to any future rate hearings, used as a benchmark, and it’s a horrible way to try
and do business in an industry where it’s clearly hard enough to make a dollar.

Not only do benchmarking tactics impede the Progress of Arts but these are truly the
“unseen” costs, as Bastiat put it, or the the lost opportunity and loss of actual future income, in
other words, the costs that are incurred for NOT creating. How can benchmarking not adversely
affect GEO and his profitability?

While GEO agrees that it is logical and reasonable to want to use the various deals
entered into by copyright owners and music licensees as a guide in setting rates, it absolutely
creates the unintended consequences of delaying and stopping the Progress of Arts and copyright

by at least 2 years if not many more.
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The Internet Radio Royalties rate proceeding for 2011-2015, which began in January-
February of 2009 and took until April of 2014 to complete, is the perfect example. It took over 5
years to complete one rate hearing which finally set the rate at $.00 anyway, when the real free
market could have negotiated a real rate in a matter of hours, days or weeks between a real
willing buyer and a real willing seller.

Or, an actual voluntary negotiation during the “voluntary negotiation™ period might have
yielded faster results.

As 1 said in my Written Direct Statement, “Only the federal government and Congress
could design a digital music royalty system that takes 2 to 5 years to negotiate one rate in this
age of real-time Billboard charts on Twitter, computer tracking and direct deposit.”

I hope Your Honors will accept the above statement as part of the record to amend GEO’s
closing argument on July 21, 2015. If it is too late to do so, it was important to me that I finished
my point on the negative consequences of “benchmarking” that I started yesterday. Thank you

as always for your consideration on this matter.
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In addition, GEO respectfully submits the following suggestion and/or interim solution to

alleviating some of the problems of copyright creators, owners and investors and the Services.

. GEO respectfully asks if the Services would be open to testing a veluntary $.99 cent
BUY button on their services where the downloaded song comes directly from the servers of
SiriusXM (if possible), iHeartMedia, Pandora, etc. at a profit to the Services, just like on
Apple’s iTunes. This way the Services could make a 20% profit, for example, on this
voluntary download while building brand loyalty (when the customer is not within an
iHeartMedia radio tower or wireless cel tower for Pandora) and helping to pay for cost of

copyright creation.
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While not part of the record, GEO thought Your Honors should at least be aware of some
of these recent statements. Plus, the second part of Ms. Rosanne Cash’s quote I forgot to read
yesterday is relevant to the outcome of this rate proceeding. They are timely and impressive
quotes on streaming from legendary artists who helped create the American songbook.

1. James Taylor recently said, “If someone’s going to be making money off of my recorded
mausic, I think that I should be getting half of that money that they’re making because I’'m
the one who generated the product.” “What I’d like to see about Spotify is how much
money is the company making relative to what the artist is making? For ever dollar they

take in, they should be giving 50 cents to the people who actually recored the music.”

2. Neil Young recently said, “Streaming has ended for me, It’s not because of the money,
although my share (like all other artists) was dramatically reduced by bad deals made

without my consent”

3. Quincy Jones recently said in an interview, “Honey, we have no music industry. There's
90% piracy everywhere in the world. They take everything. You can’t get an album out
because nobody buys an album anymore.” “That (new online distribution models) doesn’t
mean anything. They sell 4.5 million albums and they think it’s a hit record. It’s a joke. We
used to do that [sell 4.5 million records] every weekend in the 80s. Today, you don’t get
paid.”

4. Rosanne Cash GEO Exhibit 2770 where she says on her Facebook page, “‘Download’
and 'stream’ are different animals. If you download and pay, it's the same as buying a record.

If you stream, it's just dressed- up piracy. Bring on the haters- I don't care. I'm IN this
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business and I see young musicians give up their missions and dreams all the time because
they can't make a living. Someone has to speak up for them.”

5. Roger Waters of Pink Floyd said recently that "I feel enormously privileged to have been
born in 1943 and not 1983. To have been around when there was a music business and the
takeover by Silicon Valley hadn't happened, and in consequence, you could still make a living
writing and recording songs and playing them to people. When this gallery of rogues and
thieves had not yet injected themselves between the people who aspire to be creative and

their potential audience and steal every f****** cent anybody ever made.”

6. Nick Mason of Pink Floyd in the same article Exhibit GEO 2901 said, “What's also
interesting is that Apple seem to have got off scot-free. No one's blaming them. Apple has

done great things, but it has also contributed to the devaluation process [of music].”

7. Taylor Swift “I really believe that we in the music industry can work together to bond
integrity with technology. And I think we can teach a younger generation about an
investment in music, not just the ephemeral consumption of it. I think that there has to be a

way for streaming or any future way we access music to fairly campmate the writers.”

8. Sting, “I’m glad I’m not starting out now in the music industry. That would be a tough

29

one.

9. Garth Brooks On a Fox News interview he said, “I think the thing is you just have to put
the music first,” Brooks told FOX411. “The government passed a lot of laws really quickly

that allowed technology to kind of just use music as a tool without paying for it, and I'd

Page 6 of 15



PUBLIC VERSION

like to see the government revisit that because music could come back to front and center if

we could get some help.”

“I think a lot of people are going to start following. When music starts standing up for
itself, it’s going to get a lot better,” Brooks remarked. “And there are some big friends of ours
in music we need to stand up to, too,” adding,”if iTunes is going to tell you how to sell your
stuff and it’s only going to go this way — don’t forget who created the music and who should

be doing this stuff.”

“And I’'m telling you, the devil —nice people, but YouTube. Oh my gosh,” Garth replied.
“They claim they pay people. They’re not paying anything either and people are getting
millions and millions and millions of views and they don’t get squat. Trust me.” “Songwriters
are hurting,” he continued. “I applaud Miss Taylor and I applaud everyone for standing up for

the songwriters, because without them, music is nothing.”

“Yeah, you can do it (keep your music off Youtube). But you can’t get out of it. I had a
sweet meeting with them. They were all fired up. They’re the sweetest... and they’re all like
12, they are the sweetest kids, so young” Brooks jokingly remarked. “I just got the first
question: ‘How do you get out?’ Silence. You don’t. You don’t get out. Thanks to our
wonderful, uh, somebody judging on this one, uh, the government. Yeah, it’s totally
backward right now,” he continued. “If the artists will just keep hammering away, unify, stick
together, then music will become the king again, which is what it should be. Music should

always be first.”
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10. David Lowery, artist, wrote that Pandora “Smells like Teen Enron” since they are not
“losing money” and only using basic accounting tricks to extract hundreds of million of
dollars in stock compensation for their key executives. Pandora is simply a classic Wall St.

‘pump and dump’ scheme.

11. Chris Castle, music attorney, “Youtubeistan” is the name Mr. Castle gives to Google and
Youtube for hosting thousands of ISIS and other terrorist jihadi recruitment and training
videos. In addition Google makes millions in advertising dollars off these terrorist videos,

and nobody cares.

12. Steve Jobs on streaming in 2003 with release of the iTunes store, “It’ not free, but’s

pretty doggone close. There’s no legal alternative that’s worth beans.” “The subscription

model of buying music is bankrupt.”
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Respectfully submitted,

By: __/s/ Geo%e ; Johnson

George D. Johnson, an individual
d.b.a. Geo Music Group

23 Music Square East, Suite 204
Nashville, TN 37203

E-mail: george@georgejohnson.com
Telephone:  (615) 242-9999

George D. Johnson (GEO), an individual
and digital sound recording copyright
creator d.b.a. Geo Music Group (GMG)

Dated: Wednesday, July 22,2015

Page 9 of 15



PUBLIC VERSION

CERTIFICATION OF SERVICE

I, George D. Johnson, (“GEO”) an individual and digital sound recording copyright creator,
hereby certify that a copy of the foregoing (GEO) GEORGE JOHNSON’S “BENCHMARKING”
CLOSING ARGUMENTS, SUGGESTION AND QUOTES has been served this 22nd day of July, 2015

by electronic mail upon the following parties:

Kurt Hanson Intercollegiate Broadcasting System, Inc.
AccuRadio, LI.C (IBS)
65 E. Wacker Place, Suite 930 Ethan Davis
Chicago, IL, 60601 KING & SPALDING LLP
kurt@accuradio.com 1700 Pennsylvania Avenue, NW
Telephone:  (312) 284-2440 Suite 200
Facsimile: (312) 284-2450 Washington, DC 20006
edavis@kslaw.com
AccuRadio, LLC Telephone:  (202) 626-5400
Facsimile: (202) 626-3737
Kevin Blair, Brian Gantman Counsel for National Public Radio, Inc.
Educational Media Foundation
5700 West Oaks Boulevard
Rocklin, CA 95765 Antonio E. Lewis
kblair@kloveairl.com KING & SPALDING LLP
bgantman@kloveairl.com , 100 N. Tryon Street, Suite 3900
Telephone:  (916) 251-1600 Charlotte, NC 28202
Facsimile: (916) 251-1731 alewis@kslaw.com
Telephone:  (704) 503-2583
Educational Media Foundation Facsimile: (704) 503-2622
Counsel for National Public Radio, Inc
Frederick Kass
Intercollegiate Broadcasting System, Inc.
(IBS) Donna K. Schneider
376 Windsor Highway Associate General Counsel, Litigation & IP
New Windsor, NY 12553-7900 iHeartMedia, Inc.
ibs@ibsradio.com 200 E. Basse Rd.
ibshg@aol.com San Antonio, TX 78209
Telephone:  (845) 565-0030 donnaschneider@iheartmedia.com
Facsimile: (845) 565-7446 Telephone:  (210) 832-3468

Facsimile: (210) 832-3127

iHeartMedia, Inc.
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Suzanne Head

1771 N St.,, NW

Washington, DC 20036
shead@nab.org

Telephone:  (202) 429-5459
Facsimile: (202) 775-3526

National Association of Broadcasters (NAB)

Russ Hauth Executive Director
Howard Hendrickson, Chairman
3003 Snelling Ave., North

St. Paul, MN 55113
russh@salem.cc
hphendrickson@unwsp.edu
Telephone:  (651) 631-5000
Facsimile: (651) 631-5086

National Religious Broadcasters
NonCommercial Music License Committee
(NRBNMLC)

Patrick Donnelly

SiriusXM Radio, Inc.
1221Avenue of the Americas
36th Floor

New York, NY 10020
patrick.donnelly @siriusxm.com
Telephone:  (212) 584-5100
Facsimile: (212) 584-5200

SiriusXM Radio, Inc.

Christopher Harrison

Pandora Media, Inc.

2101 Webster St., Suite 1650
Oakland, CA 94612
charrison@pandora.com
Telephone:  (510) 858-3049
Facsimile: (510) 451-4286

Pandora Media, Inc.
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Jeffrey J. Jarmuth

Law Offices of Jeffrey J. Jarmuth
34 E. Elm Street

Chicago, IL, 60611-1016
jeffiarmuth @jarmuthlawoffices.com

Telephone:  (312) 335-9933
Facsimile: (312) 822-1010

Counsel for AccuRadio, LLC

Gregory A. Lewis

National Public Radio, Inc.
1111 North Capitol St., NE
Washington, DC 20002
glewis@npr.org

Telephone:  (202) 513-2050
Facsimile: (202) 513-3021

National Public Radio, Inc. (NPR)

Cynthia Greer

SiriusXM Radio, Inc.

1500 Eckington Place, NE
Washington, DC 20037
cynthia.greer@siriusxm.com
Telephone:  (202) 380-1476
Facsimile: (202) 380-4592

SiriusXM Radio, Inc.

David Oxenford

WILKINSON BARKER KNAUER, LLP
2300 N Street, NW, Suite 700
Washington, DC 20037
doxenford@wbklaw.com

Telephone:  (202) 373-3337
Facsimile: (202) 783-5851

Counsel for Educational Media Foundation
and National Association of Broadcasters
(NAB)
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William Malone

40 Cobbler’s Green

205 Main St.

New Canaan, CT 06840
malone @ieee.org

Telephone:  (203) 966-4770

Counsel for Harvard Radio Broadcasting
Company, Inc. (WHRB) and Intercollegiate

Broadcasting System, Inc. (1BS)

Bruce Joseph,

Michael Sturm, Jillian Volkmar
WILEY REIN LLP

1776 K Street, NW
Washington, DC 20006
bjoseph@wileyrein.com
msturm@wileyrein.com
JVolkmar@wileyrein.com
Telephone:  (312) 284-2440
Facsimile: (312) 284-2450

Counsel for National Association of
Broadcasters (NAB)

Christopher M. Mills, Attorney At Law
Wiley Rein LLP

7925 Jones Branch Drives-Suite 6200
McLean, VA 22102
cmills@wileyrein.com

(Tel) 703.905.2810

(Fax) 703.905.2820

Counsel for National Association of
Broadcasters (NAB)
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Mark Hansen, John Thorne

Evan T. Leo, Scott H. Angstreich,

Kevin J. Miller, Caitlin S. Hall, Igor Helman,
Leslie V. Pope, Matthew R. Huppert
KELLOG, HUBER, HANSEN, TODD,
EVANS & FIGEL

1615 M St., NW, Suite 400

Washington, DC 20036

Mhansen@khhte .com

jthorne@Kkhhte.com
eleo@khhte.com

sangstreich@khhte.com
kmiller@khhte.com
chall@khhte .com
ithelman@khhte.com
Ipope@khhte.com
mhuppert@khhte.com
Telephone:  (202) 326-7900
Facsimile: (202) 326-7999

Counsel for iHeartMedia

Karyn Ablin

Jennifer Elgin

WILEY REIN LLP

1776 K St. N.W.

Washington, DC 20006
kablin@wileyrein.com
jelgin@wileyrein.com
Telephone:  (202) 719-7000
Facsimile: (202) 719-7049

Counsel for National Religious Broadcasters
NonCommercial Music License Committee
(NRBNMLC)

Page 12 of 15



Kenneth L. Steinthal

Joseph R. Wetzel

KING & SPALDING LLP
101 Second Street, Suite 2300
San Francisco, CA 94105
ksteinthal@kslaw.com

jwetzel @kslaw.com
Telephone:  (415) 318-1200
Facsimile: (415) 318-1300

Counsel for National Public Radio, Inc.

(NPR)

R. Bruce Rich, Todd Larson

Sabrina Perelman, Benjamin E. Marks
Christopher Luise

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, NY 10153
r.bruce.rich@weil.com

todd Jarson@weil.com
benjamin.marks@weil.com
sabrina.perelman@weil.com
christopher.luise @weil.com
Telephone:  (212) 310-8170
Facsimile: (212) 310-8007

Counsel for Pandora Media, Inc.
Jacob B. Ebin

Akin Gump Strauss Hauer & Feld LLP
One Bryant Park

Bank of America Tower

New York, NY 10036-6745
jebin@akingump.com

Telephone:  (212) 872-7483
Facsimile: (212) 872-10002

Counsel for Pandora Media, Inc.
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Gary R. Greenstein

WILSON SONSINI GOODRICH & ROSATI
1700 K St., NW, 5th Floor

Washington, DC 20006
ggreenstein@wsgr.com

Telephone:  (202) 973-8849

Facsimile: (202) 973-8899

Counsel for Pandora Media, Inc.

David Golden

CONSTANTINE CANNON LLP

1001 Pennsylvania Ave. NW, Suite 1300N
Washington, DC 20004

dgolden @constatinecannon.com
Telephone:  (202) 204-3500
Facsimile: (202) 204-3501

Counsel for College Broadcasters, Inc. (CBI)

Paul Fakler, Martin Cunniff
Jackson Toof, Miranda Perkins
Aren't Fox LLP

1675 Broadway

New York, NY 10019

paul fakler@arentfox.com
miranda.perkins@arentfox.com
martin.cunniff @arentfox.com
jackson toof @arentfox.com

Telephone:  (212) 484-3900
Facsimile: (212) 484-3990

Counsel for SiriusXM Radio, Inc.
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Catherine Gellis

P.O.Box 2477

Sausalito, CA 94966

cathy @cgcounsel.com
Telephone:  (202) 642-2849

Counsel for College Broadcasters, Inc. (CBI)

Glenn Pomerantz

Kelly Klaus

Anjan Choudhury

Melinda LeMoine, Kuruvilla Olasa
Jonathan Blavin, Rose Ehler
Lauren Ruitberg, Lawrence Jayme
c¢/o MUNGER, TOLLES & OLSON LLP
355 S. Grand Ave., 35th Floor

Los Angeles, CA 90071-1560
glenn.pomerantz@mto.com
anjan.choudhury@mto.com

kelly klaus@mto.com
melinda.lemoine @mto.com
kuruvilla.olasa@mto.com
jonathan.blavin@mto.com
rose.chler@mto.com
lauren.ruitberg@mto.com
lawrence.jayme @mto.com
Telephone:  (213) 683-9100
Facsimile: (213) 687-3702

Counsel for SoundExchange, Inc.
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C. Colin Rushing

Bradley Prendergast
SOUNDEXCHANGE, INC.
733 10th Street, NW, 10th Floor
Washington, DC 20001

crushing@soundexchange.com

bprendergast@soundexchange.com
Telephone:  (202) 640-5858

Facsimile: (202) 640-5883

SoundExchange, Inc.
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BY_ /s/ Georz%. Johnson
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George D. Johnson, an individual
D.B.A. Geo Music Group

23 Music Square East, Suite 204
Nashville, TN 37203

E-mail: george@ georgejohnson.com
Telephone:  (615) 242-9999

George D. Johnson (GEO), an
individual and digital sound

recording copyright creator d.b.a.
Geo Music Group (GMG)



